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FIRST JUDICIAL DISTRICT COURT
: COUNTY OF SANTR FE ' potrran g anng
gl STATE OF NEW MEXICO et ene SR
OATAN 24 3:94 Pm
¥ICHMEL JEPSEN, et al., -
: _Plaintiffs,
vs. No. D-0101-Cv-2001-02177
’ (Consolidated}
RERECCA YIGIL-GIROW, in hey
sfficial cepacity as New Mexico
tecratary of Stote, st al.,
Defendants.
COURT‘S SINDINGS OF EACT AND
CONCLUSION: OF Loy
CONCERNING STATE HOUSE OF
REPRESENTATIVES . BEDISTRICTING
INDINGS OF FAC
1. Tha tinitsed States Constitution and the Neuw Mexico Constitu~
bl tion provide that the New Mexico State House of Rspresenta-

tives must be reapportioned by district every ten years.
2. According te the 2000 census, the populatién of the State of
New Mexico iz 1,819,048, an increase of 303,977 resldents.
3. The New Mexico Constltution establishes a State House of

Repreaentatives with a maximum of 70 seate.

&, The ideal State House of Reprewentatives district based upon
tha 2000 census has a papul#tinn af 25,936, The maximunm
deviation émnnq the current house districts is 104.9%.

., The curfent Heouse of Representative districta are grassly

malepportidned.
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5. A =apeclal legislative spssion wWasg called for the Fall of

nd 2001, TIn anticipation of the aspecial session, the bi-
paztizan Hew Mexico Leglsiative Council adopted without
dissent certain criteria which the legislature would censider
in formulating redistricting plans. ' X

7. The Redistricting Committes travelad throughéut the State of

New Mexice and held publin hasrings to receive comments and

input from cilizens énd interest groups from all aress of the

state. Comments were received from groups including, but not

limited to, tha Stats Rapublican party; the MexicandAmerican

Legal Defense ond Educayien Fend, the NAACP, the Navajo

Wation, and the Jicarilla Rpacha Natioen.

The Legislature recained Ressarch and Polling, Inc. to

ca -

o provide demographic support for the sprcial sesgion.
5. The spacial legislative 3ession bégan on September 4, 2001
and erded on S;ptembar 20, 2001.
10. During the special legislative session, the lagisiature
passed HE® T which provided for the redistricting of the New
Mexicoe House of Representatives. That plan was vetoed by the

GoVernor.

The leglslature then passed HB 3, as a compromise bill to

[
|aer

address the concerns expressed in the Governer’s veto
messaga. That plan, drafted in confoxmance with the c:ite:ia
sdopted by the Legislative Council end the laws of the United

2
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dtates and the State ol New Mexico, was alsoc vetoed by the

Governot.

12. Suit was filad by the Japsen Plaintiffs praouc Lo Lhe
conclusion of Lhe special legislative session. This suil
was comsolidated with a suit filed by the Sanchez
plaintiffs, Other parties ihtervened, defendants were
aoded.

13. The United States Distzict Court deferred to the on gcing
state pracéedings after removal of tha case by Governcr
Johnson. The Tederal Court ordered the matter remgnded to
this Courrt.

14. This Court has before it é plans:

a. HB7, rirsc passed by the legislature, and
el 7 vetoed {Sanchez Plan)

b. KR 3, szcond passed by the legislatuvre, and
vatoed (Legislativa Plan)

©. The Jepsmn Plan, a modification of HB?

d. The Padilla FPlan

e, The Gutierzez Plarn, and

f. THe Vigil Pian.

15. The faschaz Plaintiffs Ilnitlaily advanced HB7, hut during

final argument., counseél advised the court that, given all the
evidence piesanted during tzial and‘ccnsidering the relevant

ariteria Yor selection of a court &sopted plan, HE 3 iz their

3
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preferred plan.

16. Algp submitted to the court were partis] plans submitted by
the Wavajc Natien and the Jicarilla Apache Nation.

17. puring the course of the trial it became obvious that the hew
Mexico Legislature falled to provide adeguately for equal
Mptive Amefican electoral agcess in Northwestern New Mexico
when it.crafted the current plan in 1951, Therefore, tha
Court will first considex the partial plans submitted by the
Navajo and the Jicarilla Apache Nstions for Northwestorn New
Makico,

12. Wative Americans constitute 5.9% of the total population of
New Mexico and £.3% of tha voting age.populaticn cf New
Mexico.

o~ 12, The Native American population in New Mexiceo increased both
{n absolute terms and 23 2 percentage of the total between
1980 and 2000.

20, Of the saventy (70) Bgats in the etate Howse of Representa-
tives, at prasenk, oenly three are fillad by Hative Americans.

21. If Native émcricans ware represented in the State House at a
léﬁel progortionate to their totzl population, Native
smerizans would cccupy 3even seats in the State House.

22, 1f Native Smericans were represarted by the State House
proporrionate to their voting aje population, Native
Americans would ogoupy 8iM seats irn the State House.

4
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Froportionality bsﬁweén the number of Native Americens
majoricty State House districts and the relevant Native
American populstion would be achieved through the creation of
six districts in which Native Ameﬁicana constivute the
majority of the voting age population.

The Native American population of New Mexico, collectively,
constitutes a recognizable and significant community of
interest, as well as a protected racial minority, for
purposas of redistricting.

1n Nosthwest Vew Mexico, a district havirg a populaticon of
Native American voting age popualatlon of 55% or less does not
provide Nstive Americans with a reasonable cpportunity to
elect candigates of thelr choice,

The Navajo Katien Flan with the Jiczrilla Apache Plan for
district 65 irclude =ix [6) reascnable compact, contiguous
digtricts witn Native American VAP in excess of &0% and with
total Native American population in excess of G4.7%.

Siw (6} compact, contiguous districtx can pe formed where
Native Ameriszans would have a reasonable opportunity to
glect candidates of their choiée.

Hemogenaous precinct aralyses, bivariate acological
regresskon analyses, and multivariate ecolegical regression
analyses demonstrate that elections in the Horthwestexn New
Mexico invelving Native American candidetes and non-Native

5
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Amerizan candidates, including primary and genexral aleotions,

sre racially peolarizad,

29. In primary electionsg, the voting preferences of Native
Americans and Hiépanics are racially polarized.

30, Native Amerlcans in Northwestern New Mexico have
vraditionally veted, and continue to vote, as a cohesive

group.

Homoganeous precinct analyses, biveriate ecological

)
—

regresgion analyses, multivariate scolegical regression
analyses, and-scatter plot diagrams demonstrate that, in
Northwestarn New Mexico districts where non-Native Americans
comprise the majority, the ron-Native Americen voters vote
sufficiently &5 a bloc o veto with regularity the eiection
et of tha preferred candidate ¢f the Native American voters.

32, Tho Navaje Natien and the Jicarllls Apache Nation have
eatablished that tha current plan fails to nrovide equal
elactoral access to New Mexice's Native Rmerican population
and satisfies the totality of ths circumstances requirement.
In that regard the court adopts Navajo Nation’s Pruposed
Findings of Fzut 35 through 4% and the Jicarilla Apache
Nation’s Proposed Findihgs of Fact 25 through 38.

31. The -edistricting proposals submitted by the Jicarilla Apache
Nation for district 65 and the Navajo Ration proposal for
districts 1, 2, 3, 4, 5, 6. 9 and &% offer the best remedy

6
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for the current plans egual protection and Voting Rights Act
viaslation.

Tne plans of the twoiNatians acdhere to kraditional
Redistricting oriveria, provide the best overall remedy to .
the current pians dilution of Native Amexican vote in the
Northwesteérn quadrant, end have acceptakle population

daviations.

The davizetion in the plans of the two Natlons are justified
by natural, politicel and traditienal boundiries and the need
to remedy the dilution of Native Rmerican voting rights.

The house districtinyg phase of the case has rasulted in
eleven days of trizl. During that time the court has heard
From eighteen witness@s including seven experts in the field
of political science or redistricting, six legislatars, a
mayor and various representatives of the Native American
Wations. FEach witness discussed the pros and cona of the
diffegent plans. The paxties have spent many thousands of
dollars for experts Lo prepare the plana and tastify as to
why their plan should be accepted and why the othsr plans
should be rejected, All the experts have heen cross 2xamined
by as manf a2 eight or nine different lawyers.

Tha Governar or the Lt. Governcr hava not svbmitted & plan or

endorsed any of the plans presented. Thay have not submittad

;3 plan which then ceould under go the intense scrutiny that

1

P.0B/16
p.B8
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the othst plans have recelved.

- 38, Tha Govérndrg position is that the court should draw its own
plan with é de minimis populatian-deviatiOn. This request is
rejeccad aslnot necessacy under the law and not possidle or
fair with the time restraints brought on by the coming |
elaction. A eourt drawn plan at this late date could not
receive the necesaar; scrutiny from all sidas as the six
submitted plans have received.

The Court in ita priot r#indings of Fact snd conclusiang of

1t
[3s ]

Law con;erninq the Congressional redistricting set out
cartain principles that a Court should Eollow when tequired
to cadistrict because the legislature has failed to act.
phese principles include tne following:
haeaed 2. Look to tae last clear expression of state
policy. (Einding No. 34)
p. Hot make cadical or partisan changes unless the
law réquires rhoge cranges to be mads, {Conclusion
No. T) |
¢, Shift the pﬁpulation necessacry Lo bring New Mexica
into compliance with the one-pzrson one-votre
reguirement. {(Finding No. 22;
4. Insure the districts are compact and- contiguous to
the extent possible and keep intact to the extent

possible cointy and munjcipal boundaries. {Conclusion

8
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: », Maintain parcentages of effective Hispanic and

Native American majority districts as in the
existing plap subject Lo Voting Rights Act
compliBsnce, {Con;luaiona 3=-6)

f. Try to promote partisan fairness and political
competition.

40. In evaluating the plaens submitted by the parties, it ia
appropriaze that tha Court give thoughtful conaideration
that HBE 3 and HB 7 are plans develaped throuﬁh a process
which reflects the Qill of the psople, exprassnd through
their elected representativer. That HB 3 was a compromise
plan uhiéh sttempted to palance the competing social,

S~ economic, geographic and racial interests which comprise
the state. '

41. The Court finds thet HBE 3 in combination with the plans of
the twe Nations best satisfies the principles referred to
in Finding 39 and the consideration referred to in Finding
40.

42 . Mew Mexico bas & Lotal population of 1,819,046, The New
Mexice House of Representatives is made ap of seventy (70)
single-member districts. Accordingly, the ideal size of each
district is 25,986,

43. In HE 3, che greatest deviation from the ldeal among the 70

5
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House of Representative Ristricts ara:
~ 8- pistrict 50 nhas & total population of 21,280,
which is 1,274 pecple over, or 4.9% greater
than the ideal.
b. District.dl has a total population of 24,781,
which is 1,195 people under, nr‘4.6% less than
the idesl.

41. The total maximum deviation from ideal is 9.5% which 18 not
increased by the insertion of the plans of the tvwo Natibns
into HB 3.

4. H8 3 considered with the plans of the two Nations shifts the
minimum population necessary In oxder to accomﬁodate one~
prrsen cne;ucte mandates while meeting the legitimate needs

i " of tha Navayo and Jicarilla Apache Nations, and avolding the
loss of a Eepublicanlseal or the Fastside while creating a
new Respublican district on the vestslide of Albuguerque.

4. HB 3 in combination with the plané of tha twa Nations does
net retrogress from the current plan with respect to the
rumber of Hispanic majority distriet, Native dmerican
pistricts and Majority-minority districts.

47. HB 2 follows traditionsl redistricting criteria. By
imasrtion of the Navajo Nztion Plan, Gallup is split. This
is pecessary to establish 5ix t6: Native American Districts.

48. HB 3 in gompipnation with the plans of the two Natlions more

10
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3.
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4.
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than any other plan promotes partisan fairness and political

compatition ag get out in Legislative Findings 47 through 78,

CONCLUSIONT CLLAW

pha Court has jurisdlction of the parties and the subject

mat.tax.

The current existing New Mexice House of Representatives

districts are unconstitutional under the United States

Copstitution Amendment XIV and New Mexico Constitution Act Il
§18 and axe therefors enjoined for use in any further
glegrions.

Tha primary goal of state legisiative redistricting is “[fair
and effective representation of all citizens.” Reynolds v,
Simg, 377 U.S. %33, 565-66 {1964). Redistricting is
assentially a task for the state legislature, White v,
weiser, 412 U.5. 783, 794-9% {1973), bul courts musT
intervene in the redistricting process when no redistricting
law is enécted, id., -and state courts are particularly
appropxiate For thls task. Growe v, Emjzon, 507 U.S. 25

{1993} .

n combination with the plans of the two Kations

[ X2

HB 3
provides toxr Zair and effective representation of the
citirens of New Mexico in compliance with TFederal and State
Law, and neutral standards adopted hy the Legislative

11
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Council.

3. Th= Eqﬁal pratection Clauss, “quarantees the opportunity for
equal pariLicigation by all voters in the electicn of state
legislators.” Reynolds ¥. Sims, 377 U.5. 533, S6E& (1963).
This goal isg achieved Dy creating state legislative districts
having a totali deviation of no more than 10% from the ldeal.
white v. Begeaiex, 412 U.5, 155 (1973).

& This Court, as a state court, i1s not constrained by the de
minimis's:andard of papulétian deviation imposed upon faderal
courts in drafting or adopting a stata lagislative

redistricting plan. In re apportionment of State Legislature

1982, 321 §.W.2d 5B5 (Mich. 1982] {TLevin and Fitzgerald, JJ,

concurcing! .

had _ 7. fhe requiremznt imposed upon federal courts to adnere to de

minimis pnﬁula:ion deviation standards in crafting state
iegislative rediszricting plans stemg from the Supreme
Court’s superintending control over the federal courts, and
not. any faderal sonstitutional standard., 1In re Apportionment
of 3rate Legislature -~ 1982, 321 N.Hde €85 (Migh. 1282)
(Levin and Fizzgerald, JJ, concurring) .

a. In adopting a plan for vradistricting the New Mexico Houge of
Representatives, this Court is constrained only by the 10%
'E+/-5%3'population deviation standaxd applicable to plans
adnptéd py the State Legislaturs, and which have keen h;ld

5
12
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per se constisutional.
G. The state legisiative districts in KH 3 in combination wifk

plars of the two Nations fsll well within the 10% deviation
reguirement, and are in full compliance with the requiremsnts
ot the Equal frotection Clause of the United States
Constitution.

10 The population deviation among the districts in the Navajo
Nzcilon Plan and Distriet 65 in tha Jicari_ls Apacke Nation
plan dees not viclate the constitutionsl principle one-
peCson ong-vote. Morgover, any daviatlons inherent to these
plans are justifisd by: (1) the need to comply with the
Voting Rights Act in creating a plan that dees not dilute-
Nstive American voiing strength; and {(2) the furtherance of

et significant state policiss, such &3 providing equal
protection under the law to all citigens, New Mexico's
hiatorical policy of cratting legisletive districts bassd on
precincts, and respect for tribal self-determination.

11. The Native American population in Northwestarn New Mexico is
sufficiently large and compact Lo constitute a majority in
six single member State House discricts. Native Americens in
Northwastern New Mexico are bclitically cohesive, and the
hon-Native hmerican majnrity in the State votes as a ploc_:o
deFeat Native Ameritans’ candidates of choice, Accordingly,

the MNative American popusation in Northwastern New Mepxico

13
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satisfiea the threshold criteria established bf the U.5.
Supreme Cour® in Thornbura w. Ginglea, 478 U.s. 230 {12B6),
Native Americans in New Maxico have sufferad a history of
discriminatien, have not schieved groportional representation
in the State House, and veting in New Mexico is racially
pclarizéd. Tha hithemployment, high poverty, and low
educarional attalnment of Notive Americans in New Mexico
results from historical discrimfioation and contributes to
jative Amercians’ diminlshed sbility to address problems
through the political process. Under the “totaliry of tﬁe
cireumstances tast” of Ssction 2 of the Voting Rights Act,
the voting strength of Native Americans in the State ore
diluted and Native Amcricans do not have an equal opportunity
to participate in the political process and elect

representatives of choice.

‘HB 3 In corbination with the plans of the Navajo and

Sicarille Apache Nationu does not dilute minority votdag
strength in districts where minority groups are abla to clect

candidates of thelr choice.

HB 3 in combination with the Wavaje Wation and Jicarilla
ppache Nation Plans 1s not retrogressive and complies with
the voting Rights Act,

Race was propcrlyrconsidered in 38 3 in combination with the

plans of the wwo Hatiora for the purposs of aseuring

14
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compliance with the Voting Righte Act; but race was not the

~ predominant factor in the drawing of the district lines and
race was not subordinated to othex race-neutral district
printiples. These combination plans do pot wviolate the
Fourteentch Amendment prohibition against raclal gerry-
mandering.

iB. HB 3 in cdmbination with the plans d; the two Nations

comporis with other, traaitional rediatricting criteria.
Sseveral critexia, adopted without dissent by the bi-partisan
egislative Council, deserve heiqhtenca consideration in this
case. Seelg'ﬁgjligan v, Brier, 540 7. Supp. 1200, 1203 (D.
Kan. 1982). Those criterla are compactness, contigulity,
respect for insumbency and communities of actual shared

ol intarests and the praservation of geographical and political
boundaries. ‘The combination plan comports with the
districting cxiteria adopted by the Legislative Council.

17. Attorneys for Defendants Romero and Lujan in cooperation with

attorneys Erom the Navajo Nation and the Jicarilla Apache
Nation are to prepare the necessary Order with reguired
attachments to implement this rciing and to put into effect

this State Hpuse of Representative Blan for the primary and

P%nkﬁ H, Alleni,i"J;.

District Judge, Divisiox IV

general election.
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